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State Highway Engineer
Austin, Texas
Dear . 8ir; Attention: Mr. Belcher, IngQrince Division

Opinion ¥o. 0-1714

Re; The resuwmption of snsation payments
to ¥r. A. Reiss ' i Texas,
under the facts ss einafter.

We are in receirpt unications u,
and from ¥Mr. ¥rarck G. Dyer, of
Weems & Francis, Attorneys,
the above matter,

Department, sugtai 44 ah. in ry oh tHe 16th day of:March,
1938, involving & (third psxty the Texas Pipe Line Conmpany.

expended by the Depariment

in his 8, treatments and like ex~
pense, aggre sun of ¢$1,352.88, Keanwhile,
the ef: e law firm of Vinson, Elkins,
Ye Francigpof llouston, Texas, Yo represent him in the

matte ¥ith<the\knowledge and authority of the Texas High-

way \Departuent,\s for damages wag lnstituted in Harris
Count e employee ~ Relssig, against the
Texss i Cofipany. Thereafter, the Texas Highway

Departmehiy irterfened in such suit in asgsertion of its
subrogatior rizhts against the Texas Pipe Line Company for

of the aforesald sum of {1,352.86 theretofors

pald to Reissig as compensation and exrended in his behalf

for doctorts bllls, treatments and llke expense.- In the
petition of intervention it was speciflically alleged that

such sums had been pald out; that A Relssig was entitled to
compensation in an amount at least equal to such allowance pald
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but that th. final amount of such coupensation due the
said A. Reissig had not, at that time, been determined
and settled, and that the petition in intervention was
not to be construed as an admission of the extent of
liability of the Texas Highway Department to the said
A, Reissig. There was no assumption by the Texas High-
way Department, the compensation carrier, of any addi-
tional payments to A, Relssig. .

) Upon the trial of the daemage suit against the
Texas Pipe Line Company; in which the Texas Highway Depart-
ment had intervened, judgment was rendered for the em-
ployee in the sum of $23,000.00 and for the State of Texas,
for the use and benefit of the compensation funds of the
Highway Department of the State of Texas, 1ln the sum of
$1,352.86, The judguent made no provision for any future
compensation payments to A. Relssig by the Texas High- -
way Department or for the subrogation rights of the de-
partment "Should such be done. Motion for new trial has
been filed in this case.and it is probable that an appeal
will be perfectéd. In anticipation of such appeal, and
the delay incident thereto, the attorneys for A. Relssig
have requested that the Texas Highway Department continue
tbe payments of compensation to A. Reissig., It 1s pro--
1°8ed that the department take an assignment from the
enployee of the proceeds of the judgment to the extent
0 such payments, '

_ K¥ay we say in the beginning that the question
presented is without precedent and presents many 4iffi-
culties, The controlling statute, Article 8307, Section
6a, Vernon's Annotated Civil Statutes, provides:

- "Where the injury for which compensation
is payable under this law was caused under
circumstances creating a legal liability in
gome peErson other than the subscriber to pay
damages in respect thereof, the employee may
at his option proceed either at law against -
that person to recover damages or against the
association for compensation under this law,
but not against both, and if he elects to pro-
ceed at law against the person other than the
subscriber, then he shall not be entitled to
compensation under this law, If compensation
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be claimed under this law by the injured
emplo; ee or his legal dbenefie¢_ries, then
the association shall be subrogated to the
rights of the injured employse in so far

as may bz necessary and may enforce in the
nare of the injured employee or of his

legal beneficiaries or in its own name and
for the Joint use and benefitof said smployee
or beneficiaries and the association the
liability of said other person, and in case
the association recovers a sum greater than
~that pald or assumed by the association to
the employee or his legal beneficiaries, to-
gether with a reasonable cost of enforcing
such liabllity, which shall be determined by
the court trying the case, then out of the
sum so recovered the association shall re-
imbarse.{tself and. pay said cost and the
excess so recovered shall be paid to the
injured employee or his beneficiaries. The
association shall not have the right to ad-
just or compromise such liability against
such third person without notice to the
injured employee or his beneficlaries and
the approval of the board, upon a hearing
thereof.”

In the first lace, it is to be noted thrt the
statute provides that if the employee "“electe to proceed
at law against the person other than the subscriber,
then he shall not be entitled to compensation under this
law." With reference to this provision of the statute,
the opinion by the Commission of Appeals, in ilie case of
Employers Indemnity Corporation vs, Felter, et al, 277
SW 376, reads:

"But we are unable to find any case
holding that the subrogation article does
not bar compensatioi where suit for damages
has proceeded to final Jjudgment upon the
merits of the case, . . .

", « « The Taw makers, realizing that
much larger recoveries could be had by in-
Jured people under the common law than under
compensation statutes, very wisely left it
to the injured .person to exercise an option
in the premises and seek to recover what
seems to him to be for his vest lnterests. . .
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", . . Tt2 actl requires an election.®

rnis holding was aprroved by the Commission
of Appeals in the case of Texas Employers Insurance
Ass'n. Vs. Brandon, 89 SW 2nd 982, in these words:

"#hile an election to proceed against
the linsurer for compensation does not al-
together bar an action by the emyloyvee for
damages against a negligent third person,
an election to proceed at law mgainst such
person is & bar to the employee's right to
compensation," (Citing Fmployers Indemnity
Corp. vs. Felter, supra}

Noticing the quoted statute further, it creates
a right of subrogation in the compensation carrier against
the negligent third party for reimbursexent of sums paid
or assumed by the association. Tt is significant that
this right of isubrogation is purely a statutory one and
arises only in a situation within the purview of the stat-
ute. Furthermore, such right does not spring into exist-
ence until the insurer has paid or assumed to pay compensa-
tion. We quote from the opinion in the case of Texas
Employer's Insurance Ass'n., vs. T. & P. Ry.”Co., et al 129
S. W. {(24) 746, as follows:
"0f course, there is but one cause of ac-
tion involved and the right of subrogation. in
subh cases is not an absolute one, but is con-
tingent upon the happening of a future event,
and, as already held with respect to ths in-
surance carrier, such event is the payment,
or assumption of payment by it of compensation
insurance. . . :

*0f course, there could be no reimburse-
ment unless something had been 'pald or assum-
ed' and we are of the opinion thers could-be
no recovery at &all, unless some amount had
been paid or essumed. . . . But a consideration
of the article as a whole makes it clear that
that right does not mature until the insurer
has paid or assumed to pay compensation.”
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Turning now to the case. before us, it is
apperent u.der the Tacts that, by cperation of law,
the employee, A. Relssig, has elected to proceed
against the negligent third party for damages. Also,
his suit has gone to Judgment in the trial court,

Furthermore, in the suit ageinst the negli-
gent third party, the Texas Higbway Department has
intervened in assertion of itgs subrogation rights to
recover the sums paid as compensation to the employee,
and expended in his behalf for doctor's bills, treat-
wpents, and like expense, The Highway Department did
not assume the payment of any additional sums to the
employee; 1t asserted its sudbrogation rights only to the
extent of the sums so paid, and such rights were 1iti-
gated and resolved in the Judgment

Also, viewing the quoted statute. again, it
is seen that the employee, when he has elected to pro-
ceed against the third party for ddmages, can recover
of sald party only the amount of damages assessed, less
the compensation paild to him by the insurance carrier,
Upon this proposition, we quote from the case of Hanson
v3. Ponder, 300 SW 35, by the Commission of Appeals,
63 follows;: }

"In this situation, it Hanson secures
& verdict, the court, in rendering judgment,
should deduct from the amount of damages found
by & jury, the amount of ‘'‘compeunsation paidr'.™

Accordingly, in the instant case, the amount
of damages recoverable by the employee from the third
party has been determined and the amount of compensation’
pald to the employee by the Texas Hlighway Department
has been deducted from.the damages receivable by the
employee; and the subrogation rights of the Texas Highway
Department, to the extent of the sum paid to the employee
as compensation, have batome firxed in judgment.

Apart from the question of whether or not A,
Reissig suffered an injury which is compensable in excess
-of the sum already paid him as compensation, which we
understand is a serious gquestion, in ocur opinion there
&re other substantial legal objections to the resumption
- of compensation payments to A. Reissig by the Texas High-
way Department at this time.
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If we &xrv correct in our conclusion announced
hereinabo~  ; namely, that, under th. facts, by opsration
of - law, the employee has elected to proceed ageinst
the negligent third party for damages, It is clear under,
the quoted statute cnd the casges cited, such election
is a bar to the employee's right to further compensation.

- Fuarthermore, a serious legal question 1s pre-
suii-ed as to "whethor or not the Texas Highway Department
hag exhausted its subrogatlion rights in the damage suit
cace, and therefere, would be precluded from asserting
such rights against the third party for the recovery
of additional sums paid to the employee a&s compensation,
subsequent to the rendition of the Jjudgrent in the damage
suit case. In this connection, we quote from the opinion
of the Commission of Appeals in the case of Texas Employers
Insurance Association vs, Brandon, supra, as follows:

"In Employers Indemnity Corp. vs. Felter,
supra, 1t was held that the widow of a deceased
employee killed in the course of his employment,
who prosecuted unsuccessfully a sult to judgment
against thind parties for damages for the employee's
death, was thereaftier barred from recovering com-
'pensation. That holilng was based upon the ground-
that, as a result of the conduct of the widow, in
prosecuting %o judgmedit a claim for damages
against the negligent third person, the insurer
was deprived of its valuable right to sue the al-
leged tort feasor, It is definitely and specifi-
cally held in that case that, in & sult TOTr Sub-
rogation by the insurer agélnst the negligent
third person, th. latter could successfully plead
the former Judgment as res adjucicata, and the
decision 1s based upon that reascning." (Under-
scoring ours)

To the same effect, we quote from the opinion in
the case of Employers Indemnity C¢orp. vs. Felter, supra,
as follows:.

"Furthermore, res adjudicata would un-
questionably have been pleaded and also suc-
cessfully, 30 it is quite clear that, as a
result of the conduct of the Felters, (in suing
the third party for damages) plaintiff in error
has been deprived of its wvaluable rights, in
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its own way, and through its own agents
and attorneys, to sue the alleged tort
feaso™g and attenpt to recoup .he amount
of compensation it was being called upon
to pay." {(parenthesis ours)

Again, as pointed out above, the insurance
carrier has a subrogation right only to the extent of
sumg of money "paid or assumed®™ by it. The Highway
Department, the insurance carrier, asserted its subdb-
rogation rights in the damage suit case to the extent
of the sums paid by it, and assumed no additional my-
ments. In the event of an affirmance of a [judgment
in the case, the Texas Pipe Line Company, the alleged
tort feasor, could, at least with some merit, urge the
following propositions.

First, that the employee can recelve only
‘the amount of the Judgment, less such sums as have besn
raid to him by the Texas Highway Department; hence, the
‘sums paid him subsequent to the rendition of the judgment,
which, of course, could not have been taken into consid-
eration in the judgment, should be deducted from the
sum payable to the employee under the Judgment because
of his having received such amount from the Highway De-
rartment as. compensation. Second, that the Highwa; De-
partsent would not bs authorized to receive from t.ie
Texas Pipe Line Company, the tort feasor, an amount out
of the judgment equal tc¢ the sum so paid by it (thr
Highway Department) to the employee, pending the appeal,
for the simple reason that the right of subrogation of
the Highway Department thereto had not been established,
and further that it could not now be establlished because
such subrogaetion rights were theretofors concluded in
the trial court. The anomalous situation might be pre=-
sented whereby the third party, the Texas Plpe Line Com-
pany could not be legally compelled tomy the judgment,
to the extent of the additional. payments made by the Texas
Eighway Department, to the employee, nor could it be
compelled to pay such portion of the Jjudgment to the Texas
Highway Department.

Furthermore, if we are correct in any of the
Principles announced above, theagreement of the Texas
Highway Department to resume compensation payments to A.
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Relssig, and to take from A. Relsslg an assignment

of the proceeds of the Judgment to the amount of such
sums. pald o him by the department, would be beyond

thé authority of the Texas Highway Depa:tment. In
‘effect, such a procedure would be tantamount to & loan
of such monies 10 the employee, pending the determina-
tion of the damage suit on appeal, and would be clearly
beyond the authority and powers of the Texas nghway
Department.

As stated 1in the beginning of our opinion, the
situation presented in this matter 1s novel and without
precedent. Looking, however, to the statute controlling
the situation and to the several principles announced by
our courts, we are of the opinion that your department
should not voluntarily resume the payment of compensation
to A. Reissig, under the facts and circumstances of tlis
case, You would be unquestlonably warranted, from a legal
standpoint as well as upon & consideration of poliecy, to
refuse such request, whereupon the employee may, by proper
legal procedure, establish such rights as he may have in
the premises.

We recognize the equities in this situatidn, the
good faith of the employese and hls attorneys, and your
C¢usire to cooperate with them, Notwithstanding which,
w3 believe it our duty, in view of the legal difficulties
and uncertainties involved, to advise your department to
g%t in the manner indicated above. Theredby, you will be
salfely within the bounds of your powers and authority.

We remsain,
Very truly yours
ATTORNEY GENERAL OF TEXAS

By(Signed) Wm,., J, Fanning
_ Wm. J. Fanning

Asslstant
ZCS:AW By (Signed) Zollie €. Steakley
APFROVED DEC. 7, 1939 Zollle C. Steakley

(SIGNED) GERALD C. MANN
ATTORNZY GENEZRAL OF TEXAS -

APPROVED  OPINION COMMITTEE
BY B. W, B. CHAIRMAN



